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BRIEF FOR APPELLEES AND APPENDIX. 

Appeals from the United States District Court for t 

District of Columbia. 

APPELLEES’ JOINT COUNTERSTATEMENT OF ^HE 

CASE. 

The Appellants, in their brief, refer to the statement 
of the case as “Joint Description of Proceedings Bel<j>w”. 
Appellants are no doubt referring to the fact that this' was 
a description of the proceedings below jointly filed bjr the 
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two Appellants since the Appellees have not joined in the 
description of the proceedings filed in the Appellant’s 
brief, nor were the Appellees consulted about the filing 
of a joint appendix. For that reason it has been neces¬ 
sary for these Appellees to file a short appendix to include 
some testimony which had not been included in the appen¬ 
dix filed by the Appellants. 

The counterstatement of the case and this brief are, how¬ 
ever, filed jointly by the. three Appellees. 

After a trial which lasted five days, the jury returned 
a verdict against all defendants in favor of the plaintiff, 
Josie Lee Woltz, in the sum of $8,500.00, and in favor of 
the plaintiff, Ethel M. Frasca, in the sum of $500.00. 

Appellees do not now claim, and did not claim at the 
time of the trial, that neither of the plaintiffs was injured 
in the accident out of which this action grew. On the con¬ 
trary, the defendants contended at the trial, and do now 
contend, that many of the alleged injuries either were not 
the result of the accident of November 28, 1947, or have 
been exaggerated in their seriousness by both plaintiffs. 

The jury saw both of the plaintiffs personally, heard 
them testify, and was able to reach its own appraisal of 
the weight which should be given to their testimony, es¬ 
pecially testimony of the extent of their sufferings not sup¬ 
ported by corroborative external evidence. The jury was 
able to observe, as this Court cannot, the self confidence 
of the plaintiff Woltz and the clearness of her memory 
on direct examination turn into vague indefiniteness on 
cross-examination, coupled with assertions of inability to 
remember as a result of the experience through which she 
had gone. (Appellant’s App. 41-44) The jury could see 
the way she walked in the courtroom, her posture, her gen¬ 
eral appearance of health, and even saw her vigorous move¬ 
ments about the courtroom. (Appellant’s App. 63) While 
she carried a cane, and testified that she was compelled to 
use it constantly, the jury in observing her was able to 
formulate its own opinion as to whether those statements 
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were true or to what extent they were exaggerated (Ap¬ 
pellant’s App. 63). 

Miss Woltz was not an uneducated or ignorant witness. 
(Appellant’s App. 19-20) She was an experienced person, 
educated as a medical laboratory technician after ^our 
years study, and she had worked at technical medical prob¬ 
lems for thirty years, reaching the position of supervisor 
at Gallinger Hospital with a salary of $300.00 per month. 
Thus, the conflicts in her testimony, subsequently herein 
pointed out, were not the result of ignorance or misunder¬ 
standing. Her direct examination gave the impression 
that on the morning of November 28, 1947, when the acci¬ 
dent occurred, she was a woman in good health, having had 
only one previous operation, able to walk long distances 
to work, with no days lost from illness for a number of 
years, (Appellant’s App. 20-21) but that the accident had 
completely ruined her health and left her a helpless, pain- 
wracked, and broken person. (Appellant’s App. 25-34) But 
the evidence developed that in 1939 she was admitted to 
Providence Hospital, of this City, for the purpose ^>f a 
chronic polio cystitis, with stones; that her gall bladder 
was removed (Appellant’s App. 128-129); that she was 
admitted to Gallinger Hospital for two days in June, 1944, 
where they made an examination of her bladder (Appel¬ 
lant’s App. 125); that she was admitted to Gallinger Hos¬ 
pital on July 15, 1942 and remained there until Juty 20, 
1942, because of an “obstruction of the common bile duct” 
(Appellant’s App. 125); that she was admitted to Gallin¬ 
ger Hospital on November 4, 1940 and remained there for 
a period of nine months, being discharged on July 6, 1941, 
and during that stay in the hospital her left kidney was 
removed because of a tubercular condition (Appellant’s 
App. 125-126). Also, she admitted on cross-examination 
that she had sustained a back injury in a previous accident, 
when she fell in a theater, and was treated by Hr. Leadbet- 
ter, a famed orthopedic surgeon, now deceased (Appel¬ 
lant’s App. 42-43). And this was not merely a minor in- 
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jury, as described by Miss Woltz, but in fact an old frac¬ 
ture (Appellant’s App. 119-120) for which she had for¬ 
merly worn a brace (Appellant’s App. 43) and which she 
knew was a “broken bone in her spine” (Appellant’s App. 
130). Also, at some indefinite time in the past, she had 
had psychiatric problems (Appellant’s App. 46). She made 
claim, on direct examination, that her legs and feet both¬ 
ered her, (Appellant’s App. 32 & 40), but it developed, on 
cross-examination and other evidence, that she had had 
earlier difficulties with her feet as a result of which she 
had seen a chiropodist, and had purchased orthopedic shoes 
(Appellant’s App. 46). She had just completed, two months 
before her accident, a course of treatments for obesity (Ap¬ 
pellant’s App. 44-45) and it appeared that her ability to 
take long walks came about only after she had taken off 
many pounds of weight (Appellant’s App. 47-48). She had 
suffered a partial paralysis of her face, not related to the 
accident, when a child (Appellant’s App. 47). In fact, she 
herself described her previous condition and her lifetime of 
many illnesses in a letter written by her to the defendant 
Youts two weeks before the accident in which she said 
(Appellant’s App. 130-132): 

“ * * # all my life I feel like I have been ill and just 
decided that I wasn’t ill at all, or probably discovered 
that I had recovered, I cannot tell which. 

Two: Many years ago, during the first operation I 
had, I heard the doctors say (just before I came out of 
ether) ‘she won’t live long; so it doesn’t matter.’ This 
was over 35 years ago. 

Three: You’d be surprised what that did. I had 
no interest in life, except to eat the best and richest 
food I could find and to see how much good I could 
do for others before I passed on. This went on and 
on. I weighed exactly 90 pounds the day I entered the 
nurses’ training school. I kept on eating, because I 
alone knew what doctors had said, and because I was 
so unhappy. I also kept getting fatter and fatter. 
Finally the second operation (appendix) I -went up to 
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125. Then third, gall-bladder, up to 142 pounds. Dur¬ 
ing this seizure my sister Mary, the nurse, came cry¬ 
ing into the room one day and when I asked what $he 
was crying for she broke down and told me, ‘Dr. Gan¬ 
non said you won’t live six months; so they didn’t tike 
the gall bladder out. They just sewed you up. ’ I jpst 
laughed and told her, ‘I just won’t die for spite w^rk 
now.’ I didn’t as you can see. 

Then while I had no real serious illnesses for majny 
years, I was told that my headaches came from sinusjes. 
So as the doctors in D. C. had done all they could, I got 
on the train and went to St. Louis to see the b^st 
specialist money could obtain. He made a wrong diag¬ 
nosis and I felt if I took his advice I would never ^et 
well. So I came home. Within three weeks a diagnosis 
of carcinoma, which was also wrong, was made. T lis 
made it necessary for me to have the uterus removed. 
This was also a wrong diagnosis. However, I did re¬ 
cover from my headaches and had no more. 

1 again gained more pounds and went up to weight 
averaging between 220-230. Then I fell down the st$ps 
in a theater and broke a bone in my spine. While tin¬ 
der treatment for this, I had another gall bladder upset 
and in 1938 had to have the gall-bladder removed. I 
had an excellent surgeon, and had no fear at all about 
dying. As a matter of fact I had reached a point 
where it didn’t matter. He made me lose 30 poupds 
before he would operate. All the time I was still elat¬ 
ing the richest and best food that money could buyj I 
made an uneventful recovery and was well until the 
day I went into shock on the streetcar. I manage^ to 
get to the laboratory, and when the rest of the workers 
came in they took me to the admitting office. Th^re 
was made a diagnosis of kidney colic. They treated 
me for three weeks or maybe four and I was not gettimg 
any better. So I started to do my own laboratory te^ts ; 
During this examination I picked up tubercle bacilli 
in the left kidney. # i 

At long last an accurate diagnosis was made. In 1940 
they had me rest for six months in bed trying to heal 
the darn thing and finally I was getting no better ind 
they decided to take it out. Again I consented and 
after two weeks out of bed I returned to work, not 
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well, but at least all danger removed. During 1941 I 
again had to go off duty from April until December 
3d to make up for returning to 'work too soon. Any¬ 
way, by the time I returned to work, I felt like a new 
person. I took over the running of the place and have 
been working ever since. That’s the story. Not pretty, 
is it? Am going to quote Dr. Reede, ‘You have had 
one of the rottenest deals from the hands of the med¬ 
ical profession that I have ever known.’ Unquote. I 
have no ill thoughts against them. Each did what he 
considered was right. 

Now begins the bright period. My feet were bother¬ 
ing me, due to the cheap leather in all shoes. I saw 
several orthopedic men and they all said the same thing. 
It was the way the shoes were made. So they tried 
building up the inside for me. This made them hurt 
worse than ever. Finally I got the name of a new shoe 
place, ‘The Conformal Shoe’. I bought one pair and 
wore them home. Was on my feet at the office all after¬ 
noon and kept them on until I went to bed. 

But the story goes on from there. While in the place 
I saw myself in a huge mirror. I says to myself, says 
I, ‘Heh, you, did you know you were too fat? You look 
like the fat lady in the circus.’ I agreed, that’s just 
what I looked like. I came right back up to F Street 
and made arrangements with the Tarr System people 
to alter my upholstery, paid them $71 and lost 35 
pounds. * * * ” 

The letter, quoted in part in the foregoing, contains a num¬ 
ber of obvious contradictions of her testimony. Especially, 
it contradicts her statements that she never reached a 
weight of greater than 195 pounds, that she was not par¬ 
ticularly interested in rich foods, and changes the whole em¬ 
phasis of her previous testimony with respect to her gen¬ 
eral history of health. But the evidence with respect to 
her hospital admission in 1942 and 1944 particularly af¬ 
fected her credibility, in view of her express and positive 
statement on a deposition taken in September, 1948, that 
she had not been in any hospital between the year 1939 and 
the time of her accident in November, 1947, and had not 
been sick (Appellant’s App. 41). 
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In view of the foregoing contradictions, overstatements 
and exaggerations, it is not surprising that the jury very 
likely gave greater weight and credibility to the statement 
of the defendant Youts that when he came to Washington 
on the day before the accident Miss Woltz told him that 
she was not feeling well and that she did not appear to be 
a well woman, and that she did not appear to be healthy 
enough to perform the duties of a housewife (Appellee’s I 
App. 5-8). 

The jury were entitled to believe, if they discredited 
such parts of the plaintiff’s testimony as was without sub¬ 
stantial corroboration, that the plaintiff Woltz was not 
permanently injured. After she was discharged from ! 
Georgetown Hospital, she returned to work and had con- | 
tinued working without the loss of any time as a result of 
illness since then (Appellant’s App. 36). True, she testi¬ 
fied that she does so with great hardship, and only at the 
sufferance of tolerant employers. None of her associates 
testified. She even made a bad impression when she as¬ 
serted, in connection with her present inability to perform 
her duties, that “I have friends who have covered up for 
me” (Appellant’s App. 34). With respect to her posture, 
she admitted that “now my posture, I feel, is pretty good; 

” (Appellant’s App. 33). Her pain and suffering, 
her nervousness, her apprehensions, and her claimed weak¬ 
ness, all are subjective and depend entirely upon the state¬ 
ment of the plaintiff herself. So, also, is the situation with 
respect to the testimony of her doctors. Most of their 
observations with respect to her present disabilities depend 
upon her statements to them. And, with respect to her 
alleged special damages of $6,500.00, the jury might well 
have believed that some of those expenditures resulted from 
some of her previous illnesses and not from the accident of 
November, 1947, and they may also have thought that some 
of the doctors’ bills were unreasonable in amount. In 
other words, there is no way of telling what part of the 
jury’s verdict of $8,500.00 represents compensation for out- 
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of-pocket expenses, and what part represents pain and 
suffering. 

With respect to the plaintiff, Ethel M. Frasca, the cir¬ 
cumstances are similar. She appeared in court to be in 
good health. The jury observed her and her manner, and 
were expressly shown the shoes she was wearing (Appel¬ 
lant’s App. 56) and observed the extent to which she ap¬ 
peared to have been permanently injured as a result of the 
chip-fracture she suffered in the accident (Appellant’s App. 
118). She, too, had had previous technical training as a 
nurse (Appellant’s App. 56). Her husband, who testified, 
is an X-ray technician (Appellant’s App. 62), and all of 
them, living together, frequently talked about medical mat¬ 
ters (Appellant’s App. 63). She, too, had had previous 
surgical operations (Appellant’s App. 64) which the jury 
might very well have felt was the cause of some of her so- 
called nervousness. There, too, the jury may well have 
felt that the bills of Doctors Rush and Manganaro were 
too high, and it is impossible to determine what part of the 
verdict of $500.00 the jury considers to be compensation for 
out-of-pocket expense, and what part for pain and suffering. 

The Appellants, in their brief at page 19, referring to 
the medical expenses incurred on behalf of Mrs. Frasca, 
state, 

“there was no dispute in this regard, but, on the con¬ 
trary, the vouchers submitted at trial were conceded to 
be proper and reasonable.” 

At no time during the trial of this case did any of the Ap¬ 
pellees concede these medical expenses to be proper or rea¬ 
sonable. Mrs. Frasca’s hospital bill was identified and ad¬ 
mitted in evidence by the court (Appellant’s App. 53). Dr. 
Rush’s bill for Mrs. Frasca was also admitted in evidence 
(Appellant’s App. 74). Dr. Manganaro’s bill for Mrs. 
Frasca was admitted in evidence (Appellant’s App. 98). 
But the record fails to disclose that the amounts of these 
bills were conceded by the Appellees and this inference can- 
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not be drawn merely because counsel for the Appelleejs did 
not object to their admissibility at the time they weife of¬ 
fered. This also applies to the expenses alleged to have 
been incurred by Miss Woltz. The medical bills for Miss 
Woltz were offered in evidence as follows: 

Hospital bill (Appellant’s App. 27) 

Dr. Rush’s bill (Appellant’s App. 70) 

Dr. Manganaro’s bill (Appellant’s App. 97) 

Dr. Coffee’s bill (Appellant’s App. 118) 

No objection was made by counsel for the Appellees to the 
admissibility of these bills but they did not, at any time, 
concede that the amounts charged were proper or reason¬ 
able, as alleged in the Appellant’s brief. 

SUMMARY OF ARGUMENT. 

1. The United States District Court for the District of 
Columbia properly overruled the motions for a new trial 
filed in each of the above cases, namely, Civil Actions 
No. 4895-47 and No. 4896-47. The granting of a newj trial 
by the trial court on the ground of inadequate damages is 
within the sound legal discretion of the trial court s|nd is 
not subject to reversal, unless this Court concludes! that 
there was an abuse of discretion. There is no evideijce or 
indication of any passion or prejudice as alleged bjy the 
appellants, and therefore the verdicts of the jury were 
proper and should not be set aside. 

2. The United States District Court for the District of 
Columbia did not err in failing to instruct the jury as re¬ 
quested by prayers No. 6 and No. 8 submitted by appellant 
Josie Lee Woltz. The trial court gave a full and complete 
instruction on the subject of damages, to which the Appel¬ 
lant failed to object, and therefore this charge is not subject 
to review as provided in Rule 51 of the Federal Rufles of 
Civil Procedure. 


| 
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ARGUMENT. 

L 

The District Court did not err in refusing to grant new 
trials in Civil Actions 4895-47 and 4896-47. The grant¬ 
ing of a new trial on the ground of inadequacy of 
damages is discretionary with the Trial Court and is 
only subject to reversal where there is a clear abuse 
of discretion by the trial judge. 

The appeals in these cases are based chiefly upon the 
theory that this Court should reverse the judgments of the 
Trial Court, because of the alleged inadequacy of the ver¬ 
dicts. The Rule on this subject seems to be firmly estab¬ 
lished in this jurisdiction, in other Federal Courts and in 
the State courts as well. 

The general proposition of law is that the Supreme Court 
of the United States and other Federal Appellate Courts 
are without power to review a verdict on the ground that 
the amounts of damages awarded is inadequate or exces¬ 
sive. The question is solely a matter for the determination 
of the trial court. Southern Railroad-Carolina Division v. 
Bennett, 233 U. S. 80, 34 S. Ct. 566, 58 L. Ed. 860; American 
Security and Trust Company v. Kaveney, 39 App. D. C. 
223, 240; Wabash Ry. Co. v. McDaniels, 107 U.S. 454, 27 L. 
Ed. 605, 2 S. Ct. 932; Washington Railway & Electric Com¬ 
pany v. Upperman, 47 App. D. C. 219, 229; Chambers v. 
District of Columbia, 44 App. D. C. 331, 332; American Ice 
Co. v. Moorehead, 62 App. D. C. 266, 268, 66 F. (2d) 792. 

“In the Federal courts, therefore, the only recog¬ 
nized modes of re-examining a fact tried by a jury are 
by motion for a new trial in the trial court or by 
appeal or review by an appellate court for error of 
law only. ( Barbour v. Moore, 1897, 10 App. D. C. 30; 
Murhard Estate Co. v. Portland <& Seattle Ry. Co., 
C. C. A. Wash. 1908, 163 F. 194; 90 C. C. A. 64). In 
other words, the appellate court, under the Seventh 
Amendment, may not question the weight of the evi¬ 
dence on a finding of fact by a jury in an action at law 
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(Security Nat’l Bk. of Sioux City, la. v. Old Nat’l Bk. 
of Battle Creek, Mich., C. C. A. Iowa 1917, 241 F. }.) 
if there is any competent evidence to support the ver¬ 
dict ( Tate v. Baugh, C. C. A. Tenn., 1920, 264 F. 892)1” 
6 District of Columbia Practice, Flaherty (1st E|d. 
1949) Sec. 6156, p. 617. 

| 

While it is difficult to state the Rule in abstract language, 
a review of the cases leads one to the inescapable conclu¬ 
sion that a motion for a new trial based on the ground of 
inadequate damages is hardly different from one based on 
the ground of an excessive verdict and is addressed to tfhe 
sound discretion of the trial Court. This discretionary 
power of the trial courts has been universally recognized 
and the cases which have been reviewed indicate that appel¬ 
late courts have refused to reverse a decision of a titi^rl 
court on such a motion except upon such showing of abjase 
of discretion as would amount to an error of law. | 

The appellants in their brief contend that the Rule of 
Law on this subject has in recent years been modified hnd 
in support of that contention cite one case, namely, Sch\edt 
v. Dimick, 70 Fed. (2d) 558 (CCA-Mass.), affirmed Dirfyick 
v. Schiedt, 292 U.S. 474, 79 L. Ed. 603, 55 S. Ct. 296. 

In this case it appears that the verdict was returned by 
the jury in favor of the plaintiff in the amount of $50Q.00. 
Plaintiff moved for a new trial on the grounds that the ver- 

w I 

diet was contrary to the weight of the evidence, that it iras 
a compromise verdict and that the damages allowed p^ere 
inadequate. The trial court ordered a new trial upon the 
last named ground, unless the defendant would consent to 
an increase of the damages to the sum of $1,500.00. Plain¬ 
tiff’s consent was neither required nor given. Defendant, 
however, consented to the increase, and in accordance jwith 
Order of the Court a denial of the motion for new trial 
automatically followed. Plaintiff appealed to the Circuit 
Court of Appeals where the judgment was reversed] the 
Court holding that the conditional Order violated the Sev¬ 
enth Amendment of the Federal Constitution in respect of 
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the right of trial by jury. This decision is reported in 70 i 

Fed. (2d) 558. In passing on this particular point the 
Supreme Court of the United States held: , 

‘ ‘ The controlling distinction between the power of the 
court and that of the jury is that the former is the 
power to determine the law and the latter to determine „ 

the facts. In dealing with the questions like the one , 
now under consideration, that distinction must be borne 
steadily in mind. Where the verdict returned by a jury 
is palpably and grossly inadequate or excessive, it 
should not be permitted to stand; but, in that event, 
both parties remain entitled as they were entitled in the 
first instance, to have a jury properly determine the 1 

question of liability and the extent of the injury by an 
assessment of damages. Both are questions of fact. 

Where the verdict is excessive, the practice of substi- 1 

tuting a remission of the excess for a new trial is not 
without plausible support in the view that what re¬ 
mains is included in the verdict along with the unlawful < 

excess—in that sense that it has been found by the jury 
—and that the remittitur has the effect of merely lop- t 

ping off an excrescence. But, where the verdict is too | 

small, an increase by the court is a bald addition of 
something which in no sense can be said to be included 
in the verdict. When, therefore, the trial court here 
found that the damages awarded by the jury were so 
inadequate as to entitle plaintiff to a new trial, how can 1 

it be held, with any semblance of reason, that the court, 
with the consent of the defendant only, may, by assess¬ 
ing an additional amount of damages, bring the con¬ 
stitutional right of the plaintiff to a "jury trial to an end 
in respect of a matter of fact which no jury has ever 
passed upon either explicitly or< by implication ? To 
so hold is obviously to compel the plaintiff to forego 
his constitutional right to the verdict of a jury and ac- I 
cept ‘an assessment partly made by a jury which has i 
acted improperly, and partly by a tribunal which has 
no power to assess ’.” 

It will be noted that the quotation appearing in appel¬ 
lants’ brief on page 16 is taken from this paragraph of the 
Court’s opinion. However, the Supreme Court of the 
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United States was not called upon in this case to review 
the action of a trial court in either granting or denying a 
new trial on the ground of inadequate damages. The sole 
point in the case as it was presented to the Supreme C<|>urt 
of the United States was whether the trial court had a right 
to increase the amount of the verdict without the consent 
of the plaintiff and upon such an increase being consented 
to by the defendant to deny a motion for a new trial, and 
the sole question involved in this case was whether or not 
this action on the part of the trial court violated the Sev¬ 
enth Amendment of the Constitution. This question^ we 
submit is not involved in this case and therefore the case 
which is cited by the appellants is not in point. 

The attention of the Court is directed to the fact thatj the 
quotation from Justice Stone appearing on page 15 of Ap¬ 
pellant’s brief is taken from the dissent filed in the above 
case. 

An examination of the other cases cited by the Appel¬ 
lants fails to disclose any modification of the Rule, ai^d in 
fact a review of these cases confirms the position takeh by 
these Appellees; namely, that this Court cannot revlerse 
the trial court’s denial of the motions for a new tria|l on 
the ground that the verdicts were inadequate unless^ an 
examination of the record persuades this Court that the 
trial court abused its discretion in refusing to grant a new 
trial. 

In support of their argument that the judgment of the 
trial court should be reversed the Appellants have Com¬ 
pletely failed to assert, or to argue, that the trial court 
abused its discretion, but rather have cited a number of 
cases from which the Appellants give quotations \^hich 
would lead one to believe that the Appellate courts have 
reviewed the elements of damage and had either affirmed 
or reversed the trial court because of the apparent inade¬ 
quacy of the verdicts. A careful analysis of these decisions, 
however, fails to sustain this proposition. For that reason 
Appellees feel they should review the cases which have 
been cited by the Appellants. 
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The first case cited in Appellant’s brief, page 13, is that 
of Reisberg v. Walters, 111 Fed. (2d) 595, (CCA-6). It 
will be noted that in this case the actual out of pocket dam¬ 
ages sustained by the plaintiff amounted to $2,274.78, where¬ 
as the verdict of the jury was for only $1,500.00. The trial 
court denied the motion for a new trial. The appellate 
court reversed, stating: 

‘‘The inadequacy of the verdict gives rise to the in¬ 
escapable inference that the jury failed to consider 
elements of specific damage and included in its award 
nothing at all for physical pain and suffering, which 
under the undisputed evidence, was severe.” 

However, we find this very interesting statement in the 
Court’s opinion, at page 597: 

“In Miller v. Maryland Casualty Company, 2 Cir., 40 
F (2d) 462, Judge Learned Hand has provided us with 
a sufficient spring board for present discussion. His 
search has been thorough and his conclusions appear 
sound. Starting with the premise that Courts will 
rarely review an award of damages (New York Cent. 
<£ H. R. R. Co. v. Fraloff', 100 U. S. 24, 25 L. Ed. 531; 
Wilson v. Everett, 139 U. S. 616,11 S. Ct. 664, 35 L. Ed. 
286: Lincoln v. Power, 151 U. S. 436, 14 S. Ct. 387, 38 
L. Ed. 224), he classifies the several cases in which 
orders refusing new trials because of the amount of 
the verdict have been reversed, and finds them to be, 
with one exception, cases (1) where the jury gave 
merely nominal damages, that is where they did not 
attempt to appraise the plaintiff’s loss at all; (2) where 
the verdict was less than the amount of the loss which 
the defendant did not dispute; (3) where damages 
were not involved. This classification he concludes is 
within the limits suggested in Southern Ry. — Carolina . 
Division v. Bennett, 233 U. S. 80, 34 S. Ct. 566, 58 L. 
Ed. 860, and we agree.” 

It will be noted that in the cases at bar the verdict in 
each was substantially in excess of the alleged special dam¬ 


ages. 


Woods v. Richmond R. R. Co., 1 App. D. C. 165, cite<Jl by 
appellants on page 15 of their brief. In this case this CDurt 
held that it was within the sound discretion of the "rial 
court to set aside the verdict of the jury and grant a new 
trial, but also held that the appellate court will not disturb 
the trial court’s action unless it clearly appears that the 
court exceeded the bounds of its discretion, and said: 

“From the record before us, we could not justify our¬ 
selves in saying that the court below exceeded the 
bounds of its conceded discretion in setting aside this 
verdict and awarding a new trial”. (Italics added) 
Woods v. The Richmond and Danville Railroad Com¬ 
pany, 1 App. D. C. 165,169 


Avrams, et al. v. Fuller, 325 Ill. App. 694, cited on pjage 
16 of appellants ’ brief, is reported in 22 Automobile Caises, 
1023. We find that no opinion was filed by the Court in 
this case and therefore the quotation found in appellants’ 
brief from this case cannot be relied upon, because ijt is 
apparently taken from the abstract of the case as prepared 
by CCH reviewers, the publishers of Automobile Capes. 
However, the case is not in point for the reason that the 
information disclosed in the CCH report indicates that! the 
out of pocket expenses sustained by each of the plaintiffs 
amounted to substantially more than the verdicts of the 
jury. 

The next case cited by the Appellants on page 16 of tjieir 
brief is that of Hoff art, et al. v. Honig, et al., 41 Cal. (2d) 
271, 106 Pac. (2d) 630, 9 Automobile Cases 251. This is 
another case where the Appellate court affirmed the grant¬ 
ing of a new trial by the trial court, stating: 

“We conclude that there was no abuse of discretion 
upon the part of the trial court in granting the moltion 
and the Order is therefore affirmed.” (Italics added) 

i 

i 

This doctrine is again affirmed in the next case cited by 
the Appellants on page 16 of their brief, namely, Chatelain 
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v. Thackeray, et al., 98 Utah 525,100 Pac. (2d) 191, 6 Auto¬ 
mobile Cases 826. The Appellate court in affirming the 
granting of a new trial said: 

“In our review of the trial court’s ruling granting a 
motion for a new trial we are limited to a determina¬ 
tion of whether or not it appears that such ruling was 
an abuse of discretion (Italics added) 

The case of Brannon v. Bowers, — Ohio App. —, 65 N. E. 
(2d) 876, 25 Automobile Cases 463, cited on page 16 of ap¬ 
pellants’ brief, is the only case cited by the appellants in 
which the Court reverses the trial court’s refusal to grant 
a new trial on the ground of the inadequacy of the verdict 
where the special damages were less than the amount of the 
verdict, and the appellate court in its opinion fails to dis¬ 
cuss the discretionary power of the trial court, hut con¬ 
cludes that the verdict was grossly inadequate. However, 
it will be noted in that case that the permanent loss of use 
of an arm was undisputed, a situation which, of course, 
does not exist in the case at bar. 

The case of McNear v. Pacific Greyhound Lines , 63 Cal. 
App. (2d) 11, 146 Pac. (2d) 34, 20 Automobile Cases 198, 
cited by appellants on page 17 of their brief (as 63 Cal. 
App. (2d) 54). In this case the trial court granted a mo¬ 
tion for a new trial because of the inadequacy of the ver¬ 
dict, which was sustained by the appellate court, and again 
affirms the doctrine for which the appellees contend: 

“In passing on a motion for a new trial on the ground 
that the damages awarded are inadequate, the Trial 
Judge is entitled to reweigh the evidence and exercise 
his independent judgment thereon and if he concludes 
that the damages proved are inadequately compen¬ 
sated by the amount awarded he may grant a new trial 
on that ground . . . (Cases cited) . . . We must con¬ 
clude that the Trial Judge in reweighing the evidence 
on the motions for new trial decided that the jury cor¬ 
rectly determined from the evidence that appellants 
were liable and the respondent entitled to damages 
against them for the injuries incurred, that the amount 
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of the verdict was not the result of a compromise 
reached by some of the jurors surrendering their con¬ 
victions that appellants were entitled to a verdict in 
exchange for a reduction of the amount of damiages, 
but that the amount awarded w T as nonetheless inade¬ 
quate to compensate the plaintiff for the injuries ac¬ 
tually received. There is ample evidence in the rec¬ 
ord, if believed by the Trial Judge, to support all of 
these conclusions.” 

Poston v. Holler, 64 Idaho 322,132 Pac. (2d) 142,16 Auto¬ 
mobile Cases 619, cited on page 17 of appellants’ brief, is 
another case where the appellate court affirmed the grant¬ 
ing of a motion for a new trial by the trial court, and held: 

“ * * * This Court has uniformly held that a niotion 
for a new trial is addressed to the sound legal discre¬ 
tion of the trial court, and unless there has been a clear 
abuse of said discretion an Order granting a new trial 
will not be disturbed on appeal. * * * ” (Italics a<flded) 

I 

Sanders v. Harvey, (Mo.) 152 S. E. (2d) 214, 11 Automo¬ 
bile Cases, 296, also cited by appellants on page 17 ot their 
brief is another case in which the appellate court affirmed 
the granting of a niotion for a new trial by the trial (court, 
stating: 

“And in view of the testimony of the plaintiff with 
reference to her injuries, coupled with that of he^ doc¬ 
tor that her injuries were permanent, it is not an abuse 
of the trial court’s discretionary powers in granting a 
new trial.” (Italics added) 

The verdict in that case was in the amount of $175.00. 

The next case cited by appellants on page 17 or their 
brief is that of Crow v. Deems, — Pa. S. —, — At. (2jd) —, 
30 Automobile Cases 1108 (1949), which also follows the 
same Rule. The Pennsylvania Superior Court sustained 
the granting of a motion for a new trial because of the in¬ 
adequate verdict, stating: 

“The Trial Court did not abuse its discretion pi set¬ 
ting aside the verdict of $900.00 and granting a new 
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trial where the evidence established that the plaintiff’s 
expenses and loss of earnings amounted to $2,171.13 
and that the probable future medical expenses would 
be $784.55 per year until complete recovery. Since 
no abuse of discretion appeared in the case the grant¬ 
ing of a new trial was fully warranted.” (Italics ad¬ 
ded) 

The same Rule is applied in the case of Esposito v. Lazar, 
(N. J.) 62 At. (2d) 741, 31 Automobile Cases 10 (1948) 
cited on page 17 of appellants’ brief. The appellate court 
also affirmed the granting of a new trial on the issue of 
damages because the appellate court could find no abuse of 
discretion by the trial court. 

The case of Lemon v. Campbell, 136 Pa. S. 370, 7 At. (2d) 
360, is not in point. A review of this decision will disclose 
that it follows the case of Schiedt v. Dimick, supra, pre¬ 
viously discussed, and also cited by the appellants, wherein 
the court held that it was not proper for a trial court to 
deny a motion for a new trial made by the plaintiff on the 
ground of an inadequate verdict wdiere the trial court upon 
consent of the defendant, but without consent of the plain¬ 
tiff, had increased the amount of the judgment above that 
of the verdict of the jury. This question is not involved in 
the instant case. 

The last case cited by appellants on this subject is Bel- 
yew v. United Parcel Service, 49 Cal. App. (2d) 516, 122 
Pac. (2d) 73, 14 Automobile Cases 63 (1942). In this case 
the appellate court affirmed the granting of a new trial by 
the trial court, stating: 

“We believe it is clear from what has been said that 
this Court may not hold that the trial court abused its 
discretion in determining that the damages awarded 
were inadequate.” (Italics added) 

Many other cases could be cited in support of this propo¬ 
sition, but because of the innumerable cases, both Federal 
and State, cited by the appellants, we believe it unnecessary 
to burden this Court with any further citations. 
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It is significant that practically every case cited by the 
appellants sustains the contention of the appellees, although 
the statements of the appellants would seem to indicajte 
that such cases support their theory that the appellate 
courts in these cases affirmed or reversed the trial court 
purely on the ground that the verdicts of the jury inade¬ 
quately compensated the plaintiff. 

We contend, therefore, that the Law is well settled thlat 
unless this Court can conclude from the record in thege 
cases that the refusal of the trial court to grant a new trial 
was a clear abuse of discretion the judgments of that court 
must be affirmed. 

During the trial of both cases here appealed, the trial 
judge and the jury were able to evaluate the evidence ^s 
adduced, observe the demeanor of the witnesses and view 
the physical condition of both plaintiffs. After due delib¬ 
eration of the evidence the jury returned their verdicts, 
and on a motion for a new trial, the judge was entitled to 
re-weigh the evidence and exercise his independent judg¬ 
ment thereon. McNear v. Pacific Greyhound Lines, 63 CM- 
App. (2d) 11, 146 Pac. (2d) 34. The obvious conclusion j)f 
the trial judge was that the damages proved are adequately 
compensated by the amounts awarded. There is ample evi¬ 
dence in the record to support this conclusion, and it ougjit 
not be disturbed except upon conclusive reasons. Woods v. 
The Richmond and Danville Railroad Company, 1 Apt). 
D. C. 165. 

While speaking for the Supreme Court for the District 
of Columbia in the last mentioned case, Mr. Justice She p¬ 
ard gave a clear explanation of the purpose underlying the 
reason an appellate court should be reluctant to reverse 
the decision of a trial court in acting on a motion to sfet 
aside a verdict because of inadequacy. At page 169, the 
court said: 

“The verdict is entitled to the highest consideration, 
and approval of it is not to be withheld upon slight or 
trivial grounds. It should not be set aside because the 
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trial judge may have some doubt or misgiving as to 
its verity or justice; but it is equally bis duty to do so 
when in bis sound judgment justice will be subserved 
by ordering another trial. 

“In a case like this it is difficult for an appellate court 
to come to a satisfactory conclusion concerning the 
credence and weight to be given to the respective wit¬ 
nesses. In the absence of impeaching testimony, they 
appear alike generally upon the record; their words, 
as reported, alone are before us. 

“The judge before whom the case is tried in the first 
instance, has the same opportunity as the jury to form 
an opinion with respect to the weight to be given to 
each witness; and one of the highest and most impor¬ 
tant functions of his office is the power to set aside a 
verdict whenever, in the exercise of a sound discretion, 
he considers that the jury from any cause whatever, 
has returned an improper or unjust verdict. 

“One of his highest duties is the impartial and fearless 
exercise of this power, and his action ought not to be 
disturbed, by an appellate court, save upon conclusive 
reasons.” 

The New York Supreme Court dr jmis r jcd the practical 
crux of this issue in Parisod, et ux. v. The City of New 
York, — N.Y.S. —, decided May 2, 1949, 16 Neg. Cases 
1037, when it said: 

“ . . . The verdict of the jury was in favor of plain¬ 
tiffs, who, solely on the ground of inadequacy, appeal 
from the judgment entered thereon. 

“Judgment, in so far as appealed from, unanimously 
affirmed with costs. 

“There was ample basis for the jury to find that some 
of the injuries of which plaintiff wife complains are 
not due to the accident, to 'which the plaintiffs attribute 
them. ’ * 

Appellants contend that the verdicts were not arrived at 
impartially by the jury and express the opinion that there 
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is evidence in the record to support their contention that 
the verdicts indicated passion and prejudice and sympathy 
towards one of the defendants, Charles Powell. We shbmit 
that there is nothing in the record to support these allega¬ 
tions. Powell was made a defendant in this case the 
appellants, and although the appellants state in their jbrief 
(page 18) that he was a necessary defendant we knc[w of 
no rule of law that requires the employee or agent to be 
named as a co-defendant with his employer or principal. It 
was conceded in the pre-trial memorandum that Poweljl was 
an employee and on the business of the defendant Hpwell 
at the time of this accident. Of course, it was entirely 
proper for the appellants to include Powell as a defendant, 
but they cannot, and should not now complain that by in¬ 
cluding him as a defendant the jury was thereby persuaded 
through sympathy for him to minimize the verdict which 
otherwise they may have rendered in favor of the plain¬ 
tiffs. Appellants further contend that this alleged sym¬ 
pathy for the defendant Powell was brought about bjf rea¬ 
son of the fact that he was colored and there were sejveral 
colored persons on the jury. This is indeed a novel Argu¬ 
ment and clearly opposed to all principles of civil rights, 
and we respectfully suggest should not be considered by 
the Court. 

In further support of their contention of prejudice and 
sympathy appellants cite the colloquy between the trial 
judge and the foreman of the jury (Appellants’ Appendix 
13-15—Appellants’ brief page 19). The appellants argue 
that because the foreman of the jury inquired of the trial 
judge whether or not the jury was required to apportion 
the damage among the defendants is an indication thai they 
were endeavoring to apportion a smaller sum to the Atten¬ 
dant Powell than to the other two defendants. The ^vents 
described in the colloquy, however, fail to support this as¬ 
sumption for the reason that the jury had already arrived 
at the total amount of damages to be awarded to these 
plaintiffs and immediately made this amount known to the 
trial court without any further deliberations. 
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It is further submitted that counsel for the appellants 
have gone beyond the established points of fairness in al¬ 
luding in his brief to the matter of appellees’ insurance, 
(Appellants’ brief page 23) where reference is made to the 
“parsimonious” attitude of the appellees’ insurance car¬ 
riers, and on page 18 where the court is apprised of the 
fact that insurance exists by the hoary device of stating 
the matter negatively. The question of insurance is irrele¬ 
vant to this appeal. There is absolutely nothing in the rec¬ 
ord to even justify the reference to this subject and there¬ 
fore appellees are justified in questioning the motives of 
counsel for appellants by his reference thereto. 

We respectfully submit, therefore, that there is no evi¬ 
dence or indication of passion or prejudice and that the 
allegations of such in appellants’ brief are not well founded. 

The amounts of the verdicts were substantially in excess 
of the alleged out of pocket expenses, which expenses were 
not conceded by the defendants to be fair and reasonable 
and required for the treatment of injuries directly caused 
by this accident; that the trial judge having observed the 
demeanor of the witnesses, their physical condition and re¬ 
actions to interrogation, which had a direct bearing upon 
their credibility, and having had an opportunity to re¬ 
weigh the evidence, together with his personal observations 
during the trial, in the light of the jury’s verdict did not 
abuse his discretion in refusing to grant a new trial on the 
ground that the damages were inadequate. 

n. 

The District Court did not err in failing to instruct the jury 
as requested by Prayers Number 6 and 8 Submitted 
by plaintiff (Appellant) Josie Lee Woltz. 

It should be noted at the outset that this section of Ap- 
pelles’ brief is directed in reply to Section 4 of Appellants’ 
Brief, and the alleged error contained therein pertains only 
to the case of Woltz v. Howell, et al. (Civil Action No. 4896- 
47) No. 10,428. 
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Appellees believe that the alleged errors contained in 
Section 4 of Appellants’ Brief are not properly beforb this 
Court for consideration. Diligent search of the record fails 
to reveal objection or any indication of dissatisfaction by 
counsel for Miss Woltz, either to denial of requested Pray¬ 
ers 6 and 8, or to the charge of the trial court as a ^hole 
(Appellants’ App. 6-13). 

Rule 51 of the Federal Rule of Civil Procedure, 28 U. S. 
C. A. following Sec. 723c, provides as follows: 

“Rule 51— Instructions to Jury: Objection. Xt the 
close of the evidence or at such earlier time during the 
trial as the court reasonably directs, any party may 
file written requests that the court instruct the jury on 
the law as set forth in the requests. The court shall 
inform counsel of its proposed action upon the requests 
prior to their arguments to the jury, but the court shall 
instruct the jury after the arguments are compjeted. 
No party may assign as error the giving or the faiilure 
to give an instruction unless he objects thereto bbfore 
the jury retires to consider its verdict, stating| dis¬ 
tinctly the matter to which he objects and the grounds 
of his objection. Opportunity shall be given to piake 
the objection out of the hearing of the jury.” 

This rule is only a restatement of previously existing law 
recognized in the District of Columbia. Chap-man v. Cap¬ 
ital Traction Co., 37 App. D. C. 479. 

Rule 46, Federal Rules of Civil Procedure, 28 U.S.p.A., 
following Sec. 723c, provides that formal exception^ are 
now unnecessary. However, the last mentioned rule pro¬ 
vides that exceptions are unnecessary only when the party 
“makes known to the court the action which he desireg the 
court to take or his objection to the action of the court and 
his grounds therefor (Italics added) 

Abolition of the exception did away with a mere tech¬ 
nicality, but retention of the objection is a substantive ne¬ 
cessity. If counsel wishes to object to the granting, deny¬ 
ing or modification of prayers for instruction of either 
party, he should make his objection known to the trial qourt 
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in order that it might have the opportunity to obviate any 
possible mistake or oversight it might have made. Hower 
v. Roberts, 153 F. (2d) 726 (C.C.A. 8th); McDonald v. 
Jarka Co.rp., 144 F. (2d) 53, (C.C.A. 2nd). Counsel should 
not be allowed to remain silent on the point until the jury 
retires or until the trial court loses jurisdiction over the 
issue, and then be heard to say the Court erred in refusing 
my prayer. 

This question has been passed on by this Court before 
in Asha v. Goldstein, et al., 78 App. D. C. 349, 140 F. (2d) 
702 (1944). The entire per curiam decision in that case 
follows: 

“The sole ground of appeal is an alleged error of the 
Court below in instructing the jury. Appellant made 
no objection to the instruction at the trial and, there¬ 
fore, under Rule 51 of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., following Sec. 723c, the judgment 
will be affirmed.” 

Likewise in Crockett Engineering Co. v. Ehret Magnesia 
Mfg. Co., 81 App. D. C. 159, 156, Fed. (2d) 817, this Court 
said at page 161: 

“Moreover, we would be constrained to reach the same 
conclusion because of Rule 51 of the Federal Rules of 
Civil Procedure, 28 U.S.C.A. following section 723c . . . 
(citing) . . . Crockett’s counsel raised no objection to 
the insufficiency of the charge as given, nor to the 
court’s failure personally to instruct the jury accord¬ 
ing to the terms of his Prayer No. 4.” 

The same result was reached by Associate Justice Rut¬ 
ledge when he was sitting on the bench of this Court in 
Baltimore & Ohio R. R. v. Corbin, 73 App. D. C. 124, 118 
F. (2d) 9, when at page 126 the Court said: 

“We are not required to consider whether failure of 
the signals is in itself evidence of negligence on the 
part of defendant, for appellant made no objection to 
the instruction in this respect before the jury retired. 
See Rule 51, Federal Rules of Civil Procedure, 28 U.S. 
C.A. following section 723c.” 




The same decision has been reached and followed bji the 
U. S. Circuit Courts of Appeal in the cases cited belowj: 

Second Circuit: Rosenfield v. Curtis Publishing 
Company, 163 F. (2d) 660 

Third Circuit: Ormit v. Loveland, 116 F. (2d) 3)8 

Fourth Circuit: Sofarelli Bros., Inc . v. Elgin, 129 F. 
(2d) 785 

Fifth Circuit: Reeve Brothers v. Guest, 131 F. (2d) 
710 

Sixth Circuit: Williams v. Powers, 135 F. (2d) 153; 
Hupp Motor Car Corp. v. Wadsworth, 113 F. (2d) 
827 

Eighth Circuit: Krug v. Mutual Benefit Health & 
Accident Association, 120 F. (2d) 296 

Tenth Circuit: Grand River Dam Authoritu v. 
Thompson, 118 F. (2d) 242 

The Supreme Court has even carried this line of reason¬ 
ing one step further by holding that where a party m|ight 
have obtained a correct charge by specifically calling! the 
attention of the trial court to its error and where parjt of 
the charge was correct, a general exception is insufficient 
to obtain reversal. Palmer v. Hoffman, 318 U.S. 109, 87 L. 
Ed. 645, 63 S. Ct. 477 (1943). 

Appellants have cited the case of Central Dispensary 

and Emergency Hospital v. Harbaugh, #9814, - U.S. 

App. D.C.-, decided by this Court on April 4th, 1949, 

and supplemental opinion filed on May 10th, 1949. ^his 
case is distinguishable from the case at bar. It will be noted 
in the Harbaugh case the trial court failed to give anyi in¬ 
struction whatsoever on the question of proximate caiise, 
which was a very necessary element on the subject of negli¬ 
gence. Whereas in the case at bar the trial court ga\[e a 
very full and complete instruction on the subject 


damages, to which no objection was made by 


of 

„ , the 

appellants. 

In view of the foregoing, appellees feel present objec¬ 
tions to the denial of prayers #6 and #8 are not properly 
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before the Court- However, examination of the substance 
of those prayers will show that they were properly denied 
by the trial court. 

Considering, first, requested prayer number 6, we see 
that the last sentence was more than adequately covered 
by the charge to the jury, so there can be no possible objec¬ 
tion to its denial. If the granted prayer for instruction 
together with the general charge of the Court fairly place 
the case as a whole before the jury, the charge is proper. 
District of Columbia v. Haller, 4 App. D.C. 405. 

The present objection of appellant Woltz is predicated 
upon the refusal of the trial court to instruct according to 
the first sentence of the tendered prayer. This sentence 
relates to consideration of retirement benefit by the jury 
as mitigation of damages. 

The trial court wms correct in refusing to grant a prayer 
for instructions concerning a point which is not material 
to any of the issues or matters involved in the case on trial. 
Harper v. Smith, Fed. Case, No. 6,092 . 

The entire testimony relating to possible retirement ben¬ 
efits of appellant Woltz is printed verbatim below. It is 
significant to note that this -was brought up by her counsel 
on direct examination, and was never mentioned by either 
side again. The only indication that it was ever introduced 
into testimony was in tendered prayer number 6, of which 
the jury remained oblivious. This colloquy is taken from 
page 20 of the Appellants’ appendix. 

“Q. How old are you, Miss Woltz? 

A. 58. 

Q. What is your position with respect to retirement 
from your Government work? 

A. I believe the Civil Service laws says that you can 
retire at 60, after 30 years of service. But you are 
compelled to retire when you are 70, unless you get an 
extension by the President. 

Q. Are vou eligible for retirement at 60? 

A. At 60.” 
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The trial of this case took 5 days and consumed 462 
pages of reported transcript, excluding arguments, yet ^he 
above quoted portion is the only mention of retirement 
benefits by either side, and this was brought up by attorney 
for Appellant Woltz on the very first day of the trial. 
(R. 5). 

Appellant didn’t know when she could retire. She didp’t 
know she could retire at age 60, because she said she 
believed Civil Service laws allowed a person to retire at 
60 after 30 years of service. Mere belief of a fact is not 
even a scintilla of evidence sufficient to warrant a special 
instruction to the jury. It is error for the Court to gra|.nt 
a prayer for instruction where there is no evidence in tjhe 
case to support it. Mitchell v. Potomac Insurance Co., lj83 
U.S. 42, 22 S. Ct. 72, 46 L.Ed. 74, affirming 16 App. D^C. 
241. Likewise, this Court has held that a prayer for In¬ 
struction which assumes a material fact as true when such 
fact is the subject of conflicting evidence or no evidence, is 
properly rejected. Woods v. Trinity Parish, 21 App. 
D.C. 540. 

There was no indication of the amount of retirement p^y 
Appellant Woltz is to receive, yet it is contended that Ex¬ 
planatory statements were necessary in order that tjie 
matter not be left “hanging in the air”. This was doile, 
so Appellant says, to acquaint the “some one-half of the 
members of the jury panel [who] were government em¬ 
ployees fully acquainted with privileges of retirement!” 
Appellees submit there is nothing in the record to indicate 
how many, if any, jurors were government employees. 

Appellees believe Prayer Number 6 was properly denied 
by the Trial Court. 

Turning now to Prayer Number 8. This Prayer contains 
no instruction as to law, but was well calculated to present 
argument to the jury, gain their sympathy, and ask the^i 
to consider as special damages time which was^lost from 

work. Aft’T 
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An analysis of the charge shows that Appellant Woltz 
would have the Court charge the jury, as a matter of law, 
that even though she returned to w^ork, they should con¬ 
sider that she wras “totally disabled.” It is significant to 
note that Appellant is unable to cite one authority which 
upholds this theory, even in principle. 

In view of the foregoing, Appellees feel the Trial Court 
was justified in denying Prayers 6 and 8. 

On page 25 of her brief, Appellant Woltz, without pre¬ 
viously referring to the matter at the time of trial or in 
the Statement of Points or Summary of Argument, now 
objects to the entire charge of the Court in general and 
the charge relating to aggravation of pre-existing physical 
condition in general. 

For reasons previously expressed in this section, Appel¬ 
lees feel the Court should not consider this portion of 
Appellant’s Brief, particularly since this matter was not 
stated in Appellant’s Statement of Points filed with this 
Court and mailed to Attorneys for Appellees July 6, 1949. 

However certain matters covered in that argument 
should be answered. Appellant says: “Appellants further 
contend that all of their prayers relating to the assessment 
of damages were proper and fitting under the complex 
features of this case. They should lwve been granted 
verbatim by the court/’ Appellant’s Brief, page 25 
(Italics added). One elementary proposition of in¬ 
structions to the jury which is inviolate in this jurisdic¬ 
tion is that: “A party has no vested interest in any 
particular form of instruction. This is true, even though 
the proffered prayer may be unobjectionable in itself, 
standing alone, as a statement of law. But what the 
language of the instruction shall be is for the Trial Judge 
to determine.” Cohen v. Evening Star Newspaper Co., 
72 App. D.C. 258, 113 Fed. (2d) 523. See also Washington 
Times Co. v. Murray, 55 App. D. C. 32; 299 Fed. 903. 

As to the question of assessment of damages, Appellees 
feel the charge of the Trial Court to the jury was a mani- 
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festation of impassionate objectivity, not greatly dissimilar 
to the charge in the case of Reisberg v. Walters, 111 Ifed. 
(2d) 595, cited with approval on pages 13 and 15 of Appel¬ 
lant’s Brief. There, at page 596, the Court said: 

“The trial proceedings appear to have been wholly 
devoid of error and the instructions of the Court to 
the jury unexceptional and afforded no ground jfor 
complaint. Upon the question of damages the Cpurt 
instructed the jury that if they found for the plaintiff 
they were to award her damages in such amount as 
would justly and fairly compensate her for her loss and 
damages, including pain and suffering; that she would 
be entitled to recover such sums of money as she had 
expended, or for which she had incurred liability,! in¬ 
cluding doctor’s bills, hospital bills, X-rays, nurjses, 
medical attendance and other expenses, and such loss in 
earnings or salary as were shown by the evidence to 
have been sustained, and for the depreciated valu<l> of 
her automobiles shown to have resulted from the acci¬ 
dent.” 

This should be compared with that portion of the charge 
of the Trial Court relating to assessment of damages | ap¬ 
pearing at the bottom of page 10 and the top of page 11 
of Appellant’s Appendix. The charge of the trial cburt 
presents no error. 

In view of the foregoing considerations, Appellees sub¬ 
mit the Trial Court correctly charged the jury on assess¬ 
ment of damages, and did not err in denying Plaintiff’s 
(Appellant’s) requested Prayers 6 and 8. 


CONCLUSION. 


The appellees respectfully submit that the overruling of 
the motions for a new trial on the ground of inadequate 
damages was within the legal discretion of the trial cobrt; 
that there is nothing in the record to justify the conclu¬ 
sion that this discretion was in any way abused by!the 
trial court, and in the absence of such a finding the judg¬ 
ment of the trial court should be affirmed. 
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We further respectfully submit that the trial court prop¬ 
erly rejected prayers No. 6 and No. 8 submitted by the ap¬ 
pellant Josie Lee Woltz, and that the trial court amply and 
correctly instructed the jury on the subject of damages, 
to which charge no objection w r as made by appellants, and 
therefore the judgment of the trial court should be af¬ 
firmed. 

Respectfully submitted, 

Albert E. Brault and 
Denver H. Graham, 

Attorneys for Appellees Spencer 
Howell, trading as The Game 
Room, and Robert 0. Powell, 

801 Transportation Bldg., 
Washington, D. C. 

Thomas S. Jackson and 
Irving Yochelson, 

Attorneys for Charles Youts, 
Appellee, 

719 15th Street, N. W., 
Washington, D. C. 
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APPELLEE’S APPENDIX. 


Excerpts from Testimony and Proceedings. 

. 

Josie Lee Woltz 

Cross Examination 
By Mr. Brault: 

* * * * # * * * • • 

78 Q. Now, then, with reference to the speed|, you 
mentioned something about your testimony at the 

time your deposition was taken, of the Game Rooifi car. 
Do you recall this to be your testimony at that time?-!— 

79 “Question: Do you have any recollection cj>f the 
speed of the car in question?” 

And may I say that the car in question at that time, they 
were referring to the Game Room car. Do you recall that? 
And do you recall this to be your answer?— 

“No; neither one of them slowed down. That is the only 
thing I do know, the only statement I could definitely make.” 

Do you recall that to be your testimony at the timje the 
deposition was taken ? A. I recall it to be my deposition at 
the time. 

Q. This deposition was taken in September, 1948, wasn’t 
it Miss Woltz? A. Yes. 

Q. This was taken in Mr. Jackson’s office? A. That is 
correct. 

I 

Q. With Mr. Keane present? A. That is correct. 

Q. And you had been back to work at that time since the 
1st of May, of 1948, hadn’t you? A. Yes. 

Q. You had, had you not, at that time been working 
every day from the 1st of May, up to the time this deposi¬ 
tion had been taken? A. Without consulting the records, 
I think I did. 
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80 Q. After your deposition was taken in September, 
1948, did you have some further discussions about 
this case with Mrs. Frasca, with whom you were living? 
A. I had been given definite instructions to discuss it with 
nobody, to tell only what I could remember, and I followed 
those instructions to the letter. 

Q. And at the time you testified in September, that was 
your best recollection? A. That was my best recollection. 

Q. And at that time you couldn’t remember? A. That 
is right. 

Q. Or at that time you said you did not know what the 
speed of the car was? A. I have had a chance to consider 
things. 

The Court: Is that her answer, that she did not know? 
Mr. Brault: Her answer was definitely she did not know, 
that she did not know the speed. 

• #•*•••••• 

Ethel M. Frasca 

114 Cross-Examination 

By Mr. Brault: 

Q. Mrs. Frasca, are you and Miss Woltz, the other plain¬ 
tiff in this case, related in any way? A. Yes. 

Q. And what is your relationship with Miss Woltz? 

Mr. Keane: I object, Your Honor. 

The Court: I overrule the objection. 

The Witness: I am sorry. 

By Mr. Brault: 

Q. My question was, what is your relationship with Miss 
Woltz? A. My sister. 

Q. And you have been living with her for some 

115 years? A. Oh, yes. 

117 Q. Are you sure the station wagon was four car 
lengths from the corner when you first saw it? A. 


118 You asked me wliat I thought, and I told you, and 
that is about what I would say, about four car 
lengths. 

Q. You are sure the station wagon was not directly in 
front of you or just about in front of you when you first 
saw it? A. No; I am positive it was not. 

Q. You also testified in Mr. Jackson’s office, when Miss 
Woltz was there? A. Yes. 

Q. And I w T ould like to read you your testimony and ask 
you if you can recall testifying, at page 68— 


“Question: How far to your left was it when you 
saw it?—Referring to the station wagon. 

11 Answer: I don’t know. ’ ’ 



Do you recall so testifying? A. No, I don’t. I may hive, 
but I don’t. But at the time— 

* # * * * • • # •{• 

119 Q. And do you recall this question and answeif: 

“Was it to your left, or right in front of you? 

Answer: Close enough for me to see it, very close ^nd 
coming. He just came right up on us.” 

Do you remember that answer to the question? A. I 
am sorry. Will you read it again? 

Q. Yes. The question was: 

“Was it to your left, or right in front of you? 

Ans-wer: Close enough for me to see it, very close ind 
coming. He just came right up on us.” 

Do you recall so testifying? A. Well, when I saw the 
car, when I first observed the car, I naturally saw the bar 
coming towards us, yes. 

Q. Well, Mrs. Frasca, the car was very close to you when 
you first saw it, wasn’t it? A. The car was—no, it wasn’t 
very close. It was about four car lengths, I wuuld say. 
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128 Recross-Examination 

By Mr. Jackson: 

Q. Mrs. Frasca, in my office, at the time of the deposition, 
were these questions asked of you, page 71, and did you 
answer in this manner?— 

“What discussions did you and your sister have about 
it?”—referring to the plaintiff and so forth. 

Answer: I don’t remember. 

“Question: But you did discuss it? 

“Answer: Yes. Naturally we discussed the accident 
afterwards.” 

Was that your testimony on the deposition? A. Yes; but 
when you asked me that question a moment ago, I didn’t 
know you were referring to right immediately afterwards. 
I thought you meant did we just continue to discuss it. 

129 Q. And were you asked the question— 

“Did you also discuss with your sister the question as 
to whether or not Mr. Youts stopped for the stop sign? 
“Answer: Yes.” 

Did you so testify? A. I may have. I don’t recall. 
*#*##*#*#* 
Charles Youts 

Direct Examination 
By Mr. Yochelson: 

360 Q. Did you discuss the accident with anyone at the 
scene of the accident? A. I did not. It— 

The Court: You have answered the question. 

By Mr. Yochelson: 

Q. Did you at any later time discuss it with either 

361 Miss Woltz or Mrs. Frasca? A. I did with Mrs. 
Frasca. 

Q. Will you state where and when that was? A. At her 
home. 




5 


Q. When? A. After the accident, after we returned from 
Georgetown Hospital. 

Q. The same day? A. The next day. 

Q. Will you state what your discussion with her wiis? 
A. I explained to her that I was in no condition down 
there, I was dazed, that I got the names of no witnesses or 
anything; and she says, “Whatever you do, tell the police 
that you stopped at the stop sign.” 

Qv Was there any question in your mind that you had 
stopped at the stop sign? A. None in my mind. 

Q. Do you know why she made that statement to you? 

The Court: Don’t answer that. 

The Witness: To refresh my memory, I suppose. 

The Court: Don’t answer that. 

By Mr. Yochelson: 

Q. Did you discuss it at any other time with her? A. ifot 
after that, that I know of. 

Q. Did you visit Miss Woltz at the hospital? A[. I 
did. 

362 Q. And did you speak to her there? A. I did. 

Q. On one or more occasions? A. I believe I ^as 
out there four different times. I could see her, I belibve, 
twice. At other times she was asleep or for some reasoi^ or 
other they had the screen pulled around her bed and I l|iad 
no admittance. 

Q. On the last time you saw her, did you have any con¬ 
versation with her? A. I did. 

Q. What was it? A. She gave me the ring, returned the 
ring, and said she wouldn’t go through with what we had 
spoken of, because her work had always been her livelihood, 
her laboratory work, and at the hospital, and she couldn’t 
see her way clear to go through with it. She handed me the 
ring and told me to get a Pennsylvania Dutch girl and to 
go back to Florida. 

Q. And that was the last you saw of her? A. Yes. 

Mr. Keane: Will the reporter read the last part of it? 


j 

i 
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The Reporter (Reading): She handed me the ring and 
told me to get a Pennsylvania Dutch girl and to go back to 
Florida.” 

By Mr. Yochelson: 

Q. Was that the last time you saw Miss Woltz? 
363 A. That is the last time. I tried several times to 
reach her afterwards. But she told us, in the pres¬ 
ence of the two people that were there with me at the time, 
that it wasn’t necessary to come back to see her any more. 
And I tried to reach them on the telephone and I could get 
no connection. 

• ***•#•••* 

Cross-Examination 
By Mr. Keane: 

367 Q. When did you leave for Florida, with reference 
to the date of this accident? 

Mr. Yochelson: Do you mean after the accident, Mr. 
Keane? 

Mr. Keane: With reference to the date of the accident, 
when did he leave for Florida? 

Mr. Yochelson: After the accident? 

Mr. Keane: Yes. 

Mr. Yochelson: I object to that. 

Mr. Keane: He said he left for Florida, on the direct 
examination. 

The Court: Overruled. 

The Witness: I think I left there Tuesday noon. 

Bv Mr. Keane: 

Q. The accident happened Friday, and you left Tuesday? 
Mr. Yochelson: Just a minute. Are you saying you left 
Friday for Florida, or Tuesday noon? 

The Witness: Yes. 

368 Mr. Yochelson: The question is, after the acci¬ 
dent, when did you go back to Florida? 
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The Witness: Oh, after the accident. I can’t tell you 
the date. 

By Mr. Keane: 

Q. How many days after the accident approximately? 
A. I had to be—I can get at it in this way: I had to be in 
Florida by the 20th. 

Q. The 20th of December? A. So evidently I left hire 
about the 15th of December. 

Q. What was the condition of Miss Woltz’ health when 
you left for Florida? Did you think she was seriously in¬ 
jured or slightly injured? A. I had no way of knowihg, 
because the last time we were over there she said not to 
come back any more, that she didn’t want to see us. And 
we couldn’t get in contact, I couldn’t contact her or Ethel 
—Mrs. Frasca—in any way. 

Q. Where were you going on the day of this accident? 
What was your destination? A. We were going down the 
street, going down Pennsylvania Avenue, expected to go 
that way. 

Q. You were going to the court house, were you not? |A. 
Going to the store. 

Q. And to the court house? A. Yes, sir. 

369 Q. To get a marriage license? A. To make appli¬ 
cation for a marriage license. 

Q. Did you have intentions of marrying Miss Woltz? jA. 
I did, at that time. 

Q. Did there come a time when they were changed? A. 
When she gave the ring back to me and told me she wjas 
through and she couldn’t go ahead with it, that she couldh’t 
see her way clear; and I didn’t blame her for that. 

Q. That was after the accident? A. That was after t[he 
accident. 

Q. And that was the time she gave you the ring? A. Yes, 
sir. 

• • • * • • • * •!• 
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370 Q. What was Miss Woltz’ condition of health on 
the morning just prior to the accident? W'as she in 
good health? A. She told me she wasn’t feeling well. 

Q. How did she appear to you? A. Just as she looks; 
she didn’t look like she was well, to me. 

By Mr. Keane: 

Q. Did she appear—that is the question—to be healthy 
enough to perform the duties of a housewife? A. I don’t 
think she did. 





